MPC 4.a — Attachment 1 — Questions From Rob Zako with Staff Answers

1. What is the status of funding for the second phase of the 1-5/Beltline project in the already
adopted 2004-2007 STIP? Has the FHWA approved this funding?

The FY2004-2007 STIP lists the following entries for the 1-5/Beltline project. The entries in
the STIP have been “approved” by FHWA.
e |-5 @ Beltline Interchange Phase 1 (Eugene/Springfield) — Modernization
¢ Right-of-Way; $1,260,000; FY04
e Construction; $17,000,000; FY05
e |-5 @ Beltline Interchange Phase 2 (Eugene/Springfield) — Modernization
e Preliminary Engineering; $1,000,000; FY04
¢ Right-of-Way: $4,000,000; FY04
e Construction; $17,000,000; FYO07 (pending federal earmark)

2. What are the requirements for a project to be “ready for construction” and to have
matching local funds in order to receive OTIA-3 funding?

This question was answered in the staff memo and attachments for the FY2006-2009 STIP
and OTIA Il Priorities agenda item for the March 11, 2004 MPC meeting.

3. What did Commissioner Papé mean when he told MPC that the OTC wouldn’t penalize
Lane County for not having an ACT but that Lane County might penalize itself?

Staff is unable to answer this question. Commissioner Papé would be the appropriate person
to provide an answer.

4. In light of recent events (OTIA-3, Measure 30, TEA-3, no increase in state gas taxes in a
decade, etc.), how does the long-range funding picture for modernization projects compare
to what is projected in TransPlan?

With the federal reauthorization of the transportation spending bill still pending, and the
statewide (Oregon) revenue and financial forecasting group still conducting its analysis, the
long-range funding picture for modernization projects is in flux.

5. How did the Court of Appeals rule in the case of ODOT v. City of Klamath Falls (2001)?
What would ODOT have said about the same issue in Jaqua v. City of Springfield (2004) if
Springfield and PeaceHealth hadn't lobbied successfully to deny ODOT a voice in court?
What does this mean for additional funding for 1-5/Beltline?

The case law related to the ODOT v. City of Klamath Falls (2001) Court of Appeals ruling is
included with this packet. There is no known impact at this time on potential funding for I-
5/Beltline.
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6. When is the WEP reevaluation report due to be released? What is it likely to say and what
does that mean for the timing of the WEP?

ODOT expects to complete the report early in April. It will then be submitted to FHWA for
review. We anticipate that FHWA will respond to the report prior to the end of April.

7. What does the “Dugan letter” to FHWA say and what are the implications of that letter?
The letter in question is included with this packet. The FHWA response is also included.

8. How did BLM respond when they recently met with ODOT staff to discuss the WEP?
The BLM response is most appropriately characterized by BLM staff.

9. What progress is being made in getting an exception to the policy that wetlands purchased
with LCWF monies can’t be filled?

Some of the proposed WEP corridor goes through land acquired by BLM with Land and
Water Conservation Fund (LWCF) appropriations. BLM policy prohibits the disposal of land
and interests in land acquired with LWCF appropriations out of federal ownership. ODOT
will seek an easement from FHWA for the construction of the WEP. The property would
therefore remain in Federal ownership. This is similar to other locations where we have State
Highways with easements in National Parks.

10. If they gave their candid opinion about the WEP, funding priorities in TransPlan, and
how Eugene, Springfield and Lane County are going about prioritizing and seeking
funding for large highway projects, what would staff say?

Staff has provided, and continues to provide, professional and technical expertise and
recommendations to the process of prioritizing projects within the MPO. Staff opinions are
just those — matters of personal opinion.
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FILED: October 3, 2001
IN THE COURT OF APPEALS OF THE STATE OF OREGON
DEPARTMENT OF TRANSPORTATION,
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V.
CITY OF KLAMATH FALLS,
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Petitioner.
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D. Daniel Chandler argued the cause for petitioner. With him on the brief were Sarah E. Kamman and
Schwabe, Williamson & Wyaitt, P.C.

Jas. Jeffrey Adams, Assistant Attorney General, argued the cause for respondent. With him on the brief
were Hardy Myers, Attorney General, and Michael D. Reynolds, Solicitor General.

Before Haselton, Presiding Judge, and Deits, Chief Judge, and Linder, Judge.
DEITS, C. J.
Affirmed.

DEITS, C. J.

http://159.121.112.45/A114322.htm (1 of 9)4/5/2004 7:16:39 AM



Oregon Judicial Department - Publications

Petitioner, Southview Properties Development, LLC (Southview), seeks review of afinal opinion and
order of the Land Use Board of Appeals (LUBA) remanding to the City of Klamath Falls its approval of
an amendment to the " Southview" planned unit development (PUD). ODOT v. City of Klamath Falls, 39
Or LUBA 641 (2001). We affirm.

We take the facts from LUBA's order. The city approved the Southview PUD in 1979. It consisted of
approximately 560 acres located in the southwest quadrant of the city. An additional 40 acres nearby
were zoned for single-family residential use at the same time that the PUD was approved, but this
property was not part of the PUD. Both properties were brought within the Klamath Falls urban growth
boundary at that time. Highway 140 borders part of the PUD on the west. The 1979 PUD proposed
access to the highway at the intersection of Orindale Road. Highway 140 continues southeast of that
intersection and connects with Highway 66, which runs east and west. The combined Highway 140/66
continues a short distance to the east and connects with Highway 97. Highway 97 runs northeast into the
city and south to California.

In 1981, Klamath Falls adopted its comprehensive plan. The plan included the Southview PUD. In 1995,
the city rewrote the Community Development Ordinance but preserved approval of the Southview PUD.
In 1998, the city adopted its transportation system plan (TSP) pursuant to OAR 660, Division 12, aLand
Conservation and Development Commission (LCDC) rule compilation known as the Transportation
Planning Rule (TPR). The city's TSP assumes little or no population growth in the southwest quadrant of
the city and does not plan for transportation facilities that might be made necessary by the Southview
PUD. (1)

In 1999, Southview sought a plan amendment adding the nearby 40 acres of single-family residential
property to the PUD. The proposed amendment would substantially change the uses and traffic patterns
within the PUD. It would eliminate some of the eastern road connections proposed in the 1979 version
of the PUD, but it would retain a connection to Lindley Way. Lindley Way presently is a dead-end local
street to the east of the Southview PUD. Both the original and the amended PUD envision an eventual
connection to Lindley Way. The city approved the proposed plan amendment, and the Oregon
Department of Transportation (ODOT) appealed the approval to LUBA.

At the outset, it isimportant to identify the administrative rules and planning documents that are
pertinent to this decision. OAR 660-012-0060 provides, in part:

"(1) Amendments to functional plans, acknowledged comprehensive plans, and land use
regulations which significantly affect a transportation facility shall assure that allowed
land uses are consistent with the identified function, capacity, and performance standards
(e.g. level of service, volume to capacity ratio, etc.) of the facility. This shall be
accomplished by either:

"(a) Limiting allowed land uses to be consistent with the planned function, capacity, and
performance standards of the transportation facility;
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"(b) Amending the TSP to provide transportation facilities adequate to support the
proposed land uses consistent with the requirements of this division;

"(c) Altering land use designations, densities, or design requirements to reduce demand
for automobile travel and meet travel needs through other modes; or

"(d) Amending the TSP to modify the planned function, capacity and performance
standards, as needed, to accept greater motor vehicle congestion to promote mixed use,
pedestrian friendly development where multimodal travel choices are provided.

"(2) A plan or land use regulation amendment significantly affects a transportation facility
if it:

"(a) Changes the functional classification of an existing or planned transportation facility;
"(b) Changes standards implementing afunctional classification system;

"(c) Allows types or levels of land uses which would result in levels of travel or access
which are inconsistent with the functional classification of atransportation facility; or

"(d) Would reduce the performance standards of the facility below the minimum
acceptable level identified in the TSP."

When state highways are involved, asin this case, the applicable TSP is the Oregon Highway Plan
(OHP). The OHP that applies here was adopted by the Oregon Transportation Commission in March
1999. Consequently, the "performance standards," which are referred to in the above rules, are taken
from the OHP. Asrelevant to this case, the OHP uses a"volume to capacity” (V/C) ratio asthe basic
measure of highway performance. This"V/C" ratio isthe ratio of traffic volume on a given highway to
the capacity of that highway. According to the OHP, the V/C ratio is "the peak hour traffic volume
(vehicles/hour) on a highway section divided by the maximum volume that the highway section can
handle." Oregon Highway Plan, p 72 (1999). This measurement in the OHP replaced an earlier
classification system that included six fixed performance categories of "levels of service" which were
given letter designations, "A" through "F." V/C ratios are set out in tablesin the OHP. For those
highways that are currently operating in violation of acceptable V/C ratios set in the tables, the
applicable performance standard seeks to avoid further degradation of performance where no
performance improvements are feasible(2) Id. at 74, 79. Additionally, if an amendment to a TSP, an
acknowledged comprehensive plan, or aland use regulation "increases the volume to capacity ratio
further, it will significantly affect the facility."(3) Id. at 79.

Initsdecision in this case, LUBA indicated that the parties disputed the precise traffic estimates. LUBA
also indicated that it appeared from the evidence in the record that the revised PUD would generate
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1,690 average daily trips over the 1979 version of the development. LUBA held that the improvements
were not identified in the TSP and, therefore, the city could not rely on what LUBA termed "entirely
speculative" improvements to support the conclusion that the amended PUD would not significantly
affect atransportation facility. LUBA then remanded the decision to the city for consideration of
improvements actually included in the TSP to determine whether those improvements would support the
conclusion that the amended PUD would not "significantly affect” atransportation facility. LUBA
further explained that, if, on remand, the city decides that the amendment does significantly affect a
facility, the city must apply one or more of the strategiesin OAR 660-012-0060(1).

LUBA indicated that the applicable performance standard, the V/C ratio, for the roadways in question
was".75";{4) that is, the facility is within the standard if the volume of traffic at peak hour is not higher
than .75 of the maximum volume. LUBA went on to explain that, if, during the relevant planning period,-
() the proposed amendment would cause the certain intersections to exceed the applicable V/C ratio
stated in the OHP sooner than they otherwise would, this effect would fall within the "significantly
affects’ language of OAR 660-012-0060(2). LUBA said:

"In the present case, the affected facilities are currently in compliance with the V/C
standard, but are projected to violate the V/C standard sometime during the relevant
planning period, as aresult of acombination of impacts from the proposed amendment
and increases in background traffic. In other words, the proposed amendment will cause
these facilitiesto violate the V/C standard sooner than they otherwise might. If the
proposed amendment will cause the facility to violate the V/C standard in [the] year 2010,
for example, the causation element in OAR 660-012-0060(2)(d) is present,
notwithstanding that the facility would fail anyway in the year 2020 due to increased
background traffic." City of Klamath Falls, 39 Or LUBA at 657.

On review to us, Southview's first assignment of error isthat "LUBA erroneously interpreted and
applied [OAR] 660-012-0060(2)([d]) of the Transportation Planning Rule in deciding that an
amendment to a land use regulation significantly affects a transportation facility where the facility will
fail anyway with[in] the relevant planning period." In contending that LUBA erred in itsinterpretation
of OAR 660-012-0060(1) and (2), Southview makes a number of subarguments.

Southview first arguesthat LUBA erred in its interpretation of OAR 660-012-0060(2)(d), specifically
that LUBA erred initsreading of the language of the rule that provides that a plan amendment
significantly affects a transportation facility if it "[w]ould reduce the performance standards of the
facility below the minimum acceptable level identified in the TSP." There are two premises to
Southview's argument on this point. Southview's first premise is that, whether the amendment
"significantly affects" atransportation facility is measured at the end of the planning period, in this case,
a 20-year period. OAR 660-012-0005(17). Specifically, it contends that, because the intersections could
fail at any time during the 20-year planning period, "it isimpossible to conclude that the proposed
amendment, which adds approximately 225 p.m. peak hour trips to the surrounding transportation
facilities, will cause the facilities to fail sooner than they otherwise would."(6) Southview's second
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premiseis that the effects of the amendment must be the sole cause of the reduction in performancein
order for them to "significantly affect” atransportation facility. In other words, the only decision during
the planning period that can be said to "significantly affect” the transportation facility is the one that
takes the V/C ratio over the maximum acceptable level. Southview relies on our decision in Dept. of

Transportation v. Coos County, 158 Or App 568, 976 P2d 68 (1999), for both premises.

We conclude that Southview's arguments are not supported by the text and context of the rules. PGE v.
Bureau of Labor and Industries, 317 Or 606, 612 n 4, 859 P2d 1143 (1993). There is ssmply nothing in
the text and context of the rules that can be read to require that the effects of a proposed action may be
only measured at the end of a planning period. If that were the case, the provisions of OAR 660-012-
0060(1), providing alternative means of ensuring that amendments that significantly affect afacility are
consistent with applicable performance standards, would be meaningless. Further, Southview does not
cite anything in OAR Chapter 660, division 12, the OHP, or any other authority suggesting that OAR
660-012-0060(1) and (2) apply only if the amendment is the sole cause of an immediate increase in the
applicable V/C ratio to a point in excess of the proscribed acceptable level. Southview's position would
require us to read substantive provisionsinto LCDC's rule that are not there. Asdid LUBA, we decline
to do so.

We a'so do not agree with Southview's contention that its argument is supported by our holding in Coos
County. The circumstances in Coos County were different. Most significantly, at the time of our decision
in that case, the applicable provisions of the OHP used a"level of service" designation as the applicable
performance standard. As mentioned earlier, six levels of service, "A" through "F," were identified. In
the Coos County case, the facility at issue was already below the minimum acceptable level of service.
We held that additional traffic added to the facility, which was already below the acceptable level, did
not significantly affect the facility within the meaning of OAR 660-012-0060(2)(d), because it did not
reduce the level of service designation.

After our decision in that case, LCDC amended OAR 660-012-0060(2)(d). As noted earlier, the current
version of OAR 660-012-0060(2)(d) provides that the trigger for afinding of "significantly affects’ isa
determination that the amendment “[w]ould reduce the performance standards of the facility below the
minimum acceptable level identified in the TSP." As discussed above, the amended version of the OHP
no longer uses the level of service category as the applicable performance standard but, instead, usesaV/
C ratio. This change means that a finding that an amendment significantly affects a transportation

facility no longer depends on adrop in the level of service from one category to another.

As LUBA noted, with the one possible but unresolved exception of Highway 140/66, the affected
intersections are currently in compliance with the V/C standard but are projected to violate the standard
at some time during the relevant planning period. City of Klamath Falls, 39 Or LUBA at 657 & n 15.
We conclude, asdid LUBA, that, if the proposed amendment will cause the V/C ratio to be violated
sooner than it otherwise would be during the planning period, it will significantly affect the facility
within the meaning of OAR 660-012-0060(2)(d). It makes no sense to hold that, if it is projected that the
V/C ratio will be violated at the end of the planning period, al of the amendmentsto plans that occur
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during the planning period do not need to be considered and are not subject to the provisions of OAR
660-012-0060(1) and (2).

Also, as part of itsfirst assignment of error, Southview asserts that, if atraffic study shows that a
transportation facility will fail, the applicable TSP must have been based on predictions that were not
correct. Consequently, it is Southview's position that the appropriate remedy is not to undertake one of
the alternative courses of action identified in OAR 660-012-0060(1) but, rather, to wait to address the
issue at periodic review. Periodic review, according to Southview, is particularly designed to address
substantial changes in circumstances, including assumptions, upon which a comprehensive plan or land
use regulation is based. See ORS 197.628(3)(a). Southview's argument, however, is not supported by the
pertinent statutes or rules. This PUD amendment does not constitute the "substantial changein
circumstances" needed to invoke periodic review. ORS 197.628(3)(a). LCDC approves the schedule for
periodic review pursuant to OAR 660-025-0030. Additionally, pursuant to OAR 660-025-0050, the
Department of Land Conservation and Development commences "the periodic review process by
sending aletter to the affected local government pursuant to the schedules.” Periodic review is not
intended to be a substitute for consideration of individual land use decisions for conformity with
applicable rules and statutes.

In arelated argument, Southview identifies this case as one presenting a "fundamental policy choice
regarding what happens when a traffic study shows that an intersection may cross level of service
standards sometime during the next 15 or 20 years, even if all land use map and plan amendments are
frozen." Southview appearsto believe that LUBA made the wrong choice and that the import of that
choice isthe imposition of a moratorium on any amendment that may add atrip to an ODOT facility and
thereby adversely affect the facility's performance. We disagree.

OAR 660-012-0060(1) sets out measures that may be taken when an amendment significantly affects a
transportation facility. In sum, and as relevant here, the measures call for limiting the land use,
amending the TSP or improving the affected transportation facility. The list of four alternativesin OAR
660-012-0060(1)(a) through (d) may not be the alternatives that Southview prefers, but they are the
applicable measures that must be applied. They do not freeze development. Denial of arequest because
It violates an applicable land use rule does not create a moratorium.

Southview contends that LUBA's decision creates a de facto moratorium. That contention, however,
ignores an Oregon statute that addresses the specific circumstances present in this case. Southview cites
ORS 197.524 as requiring either (1) aformal public facilities strategy under ORS 197.768 or (2) a
formal declaration of a moratorium under ORS 197.505 to 197.540 when alocal government engagesin
a pattern or practice of delaying or stopping the issuance of permits or approvals based on a shortage of
public facilities. However, Southview fails to note that ORS 197.524(2) provides that the requirement of
adopting a public facilities strategy or a moratorium does not apply "to the delay or stopping of the
issuance of permits, authorizations or approvals because they are inconsistent with the local
government's comprehensive plan or land use regulations.” LUBA's remand of the city's decision
because it may be inconsistent with the TPR is not a moratorium,; it is the reversal of an approval
because the approval may be inconsistent with an applicable law. See Gidler v. Deschutes County, 149
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Or App 528, 537, 945 P2d 1051 (1997) (citing ORS 197.505(1) (1995), which included a similar
exception to the moratorium definition).

Initsfinal argument under its first assignment of error, Southview asserts that LUBA erred in
concluding that the PUD amendment may significantly affect the Highway 140/66 intersection.
Southview argues that this intersection is now in violation of the maximum acceptable ratio, and,
therefore,

"the intersection of Highways 140 and 66 is currently operating below the minimum
acceptable level identified in the TSP. The amendment at issue in this case cannot,
therefore, reduce the performance standard of the facility below the minimum acceptable
level. Coos County, 158 Or at 572-573."

Asaresult, according to Southview, as a matter of law the PUD amendment cannot significantly affect
the intersection within the meaning of OAR 660-012-0060(2)(d).

LUBA, however, did not reach the question of whether this intersection currently violates the applicable
V/C ratio. LUBA remanded the Highway 140/66 issue to the City of Klamath Falls to determine whether
the intersection currently violates the applicable V/C ratio. As discussed above, LUBA explained that it
was necessary to remand the case, because the city did not consider improvements anticipated in the
TSP that might have an effect on whether the intersection violates the ratio. Until the city undertakes
that evaluation, it is premature to evaluate whether the proposed amendment significantly affects that
intersection. Southview's other subarguments under this assignment of error are affirmed without
discussion.

In the second assignment of error, Southview argues that LUBA erred in determining that the "no further
degradation” standard in the OHP is an acceptable performance standard under OAR 660-012-0060(2)
(d). We do not reach this argument because LUBA did not so hold in this case. LUBA noted that the
Highway 140/66 intersection may exceed the applicable V/C ratio, but, as discussed above, LUBA did
not resolve the matter. Consequently, LUBA did not adjudicate the matter of the "no further
degradation” standard in this case, because it was unnecessary to do so. It would be inappropriate for us
to do so at thistime. Whether or not the "no further degradation” standard becomes applicable in this
case will depend on the city's decision on remand.

Affirmed.

1. OAR 660-012-0005(32) defines "transportation system plan” to nean

"a plan for one or nore transportation facilities that are
pl anned, devel oped, operated and maintained in a
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coordi nated manner to supply continuity of novenent between
nodes, and wi thin and between geographic and jurisdictional
areas."

Return to previous location.

2. Sout hvi ew questions whether this provision of the CHP is
consistent with LCDC s rule and whether it is within the authority of
the Oregon Transportation Conm ssion. As we will discuss later in the
opinion, it is unnecessary to address that issue at this tine.

Return to previous location.

3. Although the "significantly affect” |anguage in the OHP is the
same as that used in OAR 660-012-0060(2), our decision, as well as
LUBA's, is based on the LCDC rule, OAR 660-012-0060(2), which, in
part, sets out the circunstances that significantly affect a
transportation facility. Specifically, QAR 660-012-0060(2)(d)
provides that, if the plan or |and use regul ati on anendnent woul d
reduce the "perfornmance standards of the facility bel ow the m ni mum
acceptable level identified in the TSP," the anendnent, by
definition, "significantly affects a transportation facility."
Accordingly, it is unnecessary to address Southview s argunent that
t he Oregon Transportation Conm ssion has redefined the neaning of the
term"significantly affects” as used in the LCDC rule.

Return to previous location.

4. W note the Traffic Inpact Analysis (TIA) of April 2000, prepared
for the proposed PUD by Kittel son & Associates, Inc., shows the V/C
ratios for the intersections in question to vary from.75 to .80. The
parties do not discuss this variance, and we therefore do not
understand it to affect the parties' argunents or LUBA s

determ nati on.
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Return to previous location.

5. The relevant planning period in this case is 20 years. OAR 660-012-
0005(17).

Return to previous location.

6. We understand Southview s figure to refer to analysis of peak
afternoon traffic appearing in the TIA prepared by Kittel son &
Associ ates, Inc.

Return to previous location.
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- comprehensive West Eugene Weétlands Plan; which sought to-plan ahead for the preservanon of -~

. . ‘our ctitically importarit wetlands — and whlch did nol wmk into the plan 4 west Eugene pakaay SR
e ,thmug,h those wetlands ~ :

' .The 1985 Purposa and Need also predates the Orcoon Hwhwny Plan, wh.lch provxdes pohcy
' .gmdancc to ODOT about pnontnzat:on of road pm]ccts, amoug other issues. o X

| B‘ A‘. .“...‘ lw". | ‘... . .
I-‘or a stmght-shot," new zuteual through west Eugene the BLM—purehased wetlands are the

.only available routc, but these currently protect some of the tiny fraction (0. l%) of wetland

© prairie and assocxated upland prairie that rémain in the large lelnmette Valley, ‘one-third of o
which was once coVered by these pmnes (Attachment A) Thc wctland sites in west Eugene S
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_ tbrough whxch the WEP would be located prov:dc opportumtxes to studcnts cducztors, and othcr A

cmzcns mtcrcsted in knowmg more about these natuml areas: .

C . Wethnds u'n rc o“' or 4' otectmn'-

- In 1999 by admxmstratwc action and thhout pubho notxoe FHWA "rcmovcd " Tran.sportatron
- Act Section 4(f) desrg,natxon for the BLM lands in the West Eu_v,ene Wetlands, based upon two

I-‘HWA arguments: (1) the wetlands protect plants, not animals; and (2) the wctlands area. -
“multiple use" area. Both these chamctenzatxons are false i :

" Native- wetlzmds are always commumues of plants and ammals arrd these"pdrt'xoix'lar w&l’aﬁds o

were purchased in part to protect an ammal Fendus blue butterﬂy, whtcb 1s hsted under thc _

.Endangered Specres Act.

" 'No commcrcral‘ developmcnt or exnactwe actxvmcs takc phce wrtlun the wetlands that wonld be ks
- affected by thc WEP and thus they are not "mulnple use" in the apphcablc mcamng of that- term -

.. 1o 2000 Fcndcrs blur. butterﬂy (Icancta lcurrodes fenderx). Whlcb hvcs in thc Wetlands through
. “which'the WEP would be constructed, was listed by the U.S. PFish aind ledhfc Serviceas’ - ‘
' .cndangered under the Endangered Species Act.: The auprlant spec1es upon which Fenders - ..

blue butterﬂy larvac fced in the BLM's West Eugene Wetl:mds (chatd s lupmc Lupmus

: sulphureus‘ ssp Iancazdu), was hstcd us thrcatcned

o ' ‘-Thc U S. Frsh and Wnldhfe Servrcc statr.s that an. "unquantxﬁed" number of ‘Fenders blue o
L bulterﬂxes wbuid be k]lled trymg to cross tho proposad WEP S

On May 24 2002 srx conservatxon orgamzanons ( the anwe Plant Soclety ot Oregc:n, Cascadm ‘ .
. Wildlands Project, Citizens for Public Accountabllny, Lane (.ounty Aundubou Society, Friendsof =~
* Eugen¢, and LatidWatch Lane County) filéd'a notice of ifitent to sue to cstablish critical habnnt

~ for Fenders blue butterﬂy, Kincaid's lupmc, and erlamettc daisy (Engeron decumbens var. ..

. decumbens, federally endangered) In'June of 2003, respondmg to the federal challenge from 6

' citizen groups pressing the USFWS to-declare critical habitat for Willamette Valléy prairie- . . - . - &

~ species, USFWS agreed to settle that case by ‘desigriating critical habitat for the three speciesby © -

- 2006 or sooner It is clear thnt these wetlands wﬂl coushmte cnucal habltat for thcse species. " -

E - el' , naIUse Weﬂnnd

' In 2001 the BLM completed its Recrcanon Acccss and: Euvuonmental Educ:mon Envxromncntal oL
"Assessment (EA) for thcse wetlands In th:s EA, most ot' the arca that thc WEP would cross is . -

R chaxd's lupmc grows in the uphnds pmne and lelamctlc dmsy in thc weﬂand o

pramc of the 'BIM‘s West Eugene Wetlands '
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o desngnated for eonservanon and mlmmal mxpact ﬂom developmeut ’l‘lms these wetlands o
- purchased vnth Land and Water, Conservation Funds, serve as (a) a pubhc park (b).wildlife .

- refuge; (c) restoration site for cntlcally-rarc wetland and upland prairie habitat; (d) educationel” .
area; and (e) recreational area.” These: wetlmds are the largest pubhc open space in west Eugene .
_ and are used extensxvely by peoplé for bxkukg, wa.lkmg, and wildlife-watching and education.;

These are cluar]y lands for which 4(f) protecnon is intended under the. Transportauon Act of
1966 .

'On August 21, 2002 1000 Fnends of Oregon. Friends of Eugene and two citizens ﬁled anotice
of intent to appeal ‘recent local governimental decisioris 1o amend the- West' Eugerie Wetlands
Plan, TransPlan Eugene—Spnngﬁcld Metropohtan Aiea. General "Plan, Lane Cownty Rural
Comprehenswe Plan, and to take exceptions to Statewide Planning Goals 3, 4, 11, and 14, in :
order to accommodate WEP. The Eugene City Council had passed these amendments bya vote. -
‘of 4-4 (the mayor breaking the ue) the Eugene . Planning Cotnmission had rccommendcd 5-1. -
against such a decision; and the City of Sprmgﬁeld and La.ne County Cem.rmssxon each approved .
: 1hese amendmeﬁts by a 3-2 margm i oo ..

‘ The appcal of these deeply dmded demsmns based on theur vxolahon of state land use planmng L

- goals, was heard by the' Oregon Land Use Board of Appeals (LU’BA) in June ’7003 In September ) : .". .

- 2003, LUBA ruled that loeal govemments had erred on several counts. and scnt the proposals 8

B _back for. modxﬁcatxons

G E ‘ede

My elxents have retmned me to undenake a federa.l lawsuxt uudcr the Transponntxon Act of 1966 ‘ "

: ,(Scctlon 4(f)) and the National Envxronmental Policy Act (NEPA) should a final EIS be issued: -

for the WEP without first preparitig a new Draft EIS (as oppOsed toa Supplemental Final EIS or ..
. a third- Supplemem.al Draft EIS), and without. restating the Pmposc and Need for the projeet. My ;

clients would prefer to avoid lmgatlon and aclueve thcu goals through anew Drafi EIS wluch S
* considers an appropriately stated purpose and need; a full range of altemnatives,. cotrect]y s

- 'anal)zed for segmematxon full pmject fundm.,, and the devclopment of lngxcal terrmm

T m OPPORTUNIT!ES POSED BY A NEW DRAFT EIS

. You may bc aware ﬂlat in the xmd 19905. the FHWA .md ODOT sxgned orx 1o a Land Usc .
“Transportation, and Air Quahty (LUTRAQ) alternative, ‘which had beeir proposed by citizens i in
response to a proposed new western bypass of the Portland, Oregon region. LUTRAQ was - .y
showntobea reasonable alternative, outperfonmng a bypass with regards to traffic congestlon K
and air qualuy, and was ultimately approved You inay also. be aware that. Eugene local '
_’ oovemments md Lane Transu District are in the mxdst of planmng for Bus Rapid Tzansxt
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,Wnth the- LUTRAQ proccss asa model 2 fiew Draﬁ EIS fox me Wcst Eugene an:n would allow
- wns:derahon .md analys:s of a‘rang LIea .nblc d usc and transportation altemati ailored’
i h would avoid construction of a highwa u e

" BLM wctlandg We belicve that. mtegrated land use, transit; and exnstmg road a.lu:matwcs wou.ld R
better seive west Eugene, the cny center of Eugene; and traissportation needs into and out of west

' Eugene These altcmatlvcs should bc compared to lhe W'EP altemauve in-a new DEIS

cowcwsrom

In summary, I am writing to ask that you rcquxre a uew Dxaﬂ EIS for West Eugene transportatton .

mcludmg 4 Purpose and Need that reflects cunrent under'standing of land-use and transportation
“options, scoping to gain an nnd:rstandmg of the full range of feasible alternatives, and '

" - consideration and analysis of a full range’ of altemiatives. I also rcquest ‘that you redcsignate thwc ‘

LWCF-purcha.sed. BLM wetlands and educational and recreational area as 4(f)-protccted lands. 1
have atternpted to be concise for the purposes of this letter, but w111 gladly. respond. toany .
* -Questions or requcsts for documcnts related to ‘this issue.. [ would apprccxatc an opportunity to’

‘speak with you by phone or in person, if you dre amenable. Ican be reached at tl:e add.ress, e

*phone numher and e-maﬂ addrcss hsted at the bcguuuug of tblS lcttcr

a Thank you for consxdcratlon of t.he 1ssucs acldresscd in thls lettcr Wc look forward to your ‘_ '

L rcsponsc

o AVei{y”t’hxl'y yol;fs;-' _

e .Attachment A Hxstouc and cutrcnt vegetatxou of lela.mctte anley, fmm Oregon s .' R

szmg Landscapes (Oregon ondlvemty Pro;ect 1998)

e Davnd Cox. FHWA Dwmnon Admuustratm
© . James Connaughton. Conncil 'on Environmental Quahty
. Dmah Bear, Couincil 6n Euvuonmcntal Quahty . ’ |
.. Elaine Marqms-Brong, Oregon/Washmgton Director, Bureau of Land Management
" Julia Dougan; Eugene District, Bureau of Land Management -
Brice Wamer, Oregon Department of Transportation .
) Jeff Sc.hexck Reglon 2; nghway Dlwsxon, Oxegon Departmem of T\ anspon:mon
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Fax: 503-399-5838

December 12, 2003

IN REPLY REFER TO

HPL.3-OR
25(3)

Ms. Marianne Dugan
Attorney at Law
Facaros & Dugan

485 E. 13" Avenue
Eugene, Oregon 97401

RE: West Eugene Parkway

Dear Ms. Dugan:

Thank you for your November 17, 2003, letter regarding the West Eugene Parkway (WEP). As mentioned in
Administrator Mary Peters’ letter to you, the Oregon division is providing this reply.

In coordination with the Oregon Department of Transportation (ODOT) and pursuant to 23 CFR § 771.129, we
will shortly begin the process of re-evaluating the 1997 supplement draft environmental impact statement
(SDEIS). This written re-evaluation will establish what our next NEPA document should be: a second
supplemental DEIS, a revised DEIS, or a final EIS. Our decision will be based, in part, on the guidance in 23
CFR § 771.130, on the Counsel of Environmental Quality Regulations found at 40 CFR Part 1500, and on the

finding from the re-evaluation itself.

We have sent ODOT a copy of your letter and expect that, as appropriate, in the re-evaluation ODOT will
address the issues you have raised. The re-evaluation is expected to be completed in February, 2004.

When the re-evaluation is completed, it will be made available to the public. We will forward a copy to you at
that time. In the meantime, if you have additional questions, please contact Elton Chang in our office, at 503-

587-4710.

David Cox
Division Administrator

ce:
DC (Mary Peters, HOA-1)
WRC (Lawrence (Lance) Hanf, HCC-WE)
DEQ (James Connaughton)
(Dinah Bear)
BLM (Elaine Marquis-Brong)
(Julia Dougan, Eugene District)
ODOT (Bruce Warner, Director)
(Jeff Scheick, Region 2)
(D. McAllister, Enviro)

Miflg
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